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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

CHAMBER SUMMONS (L) NO. 494 OF 2018

IN

EXECUTION APPLICATION NO. 134 OF 2018

IN

ARBITRATION CASE NO. KBW3/2017

Baun Foundation Trust …Applicant
In the matter between

Kotak Mahindra Bank Limited …Claimant
Versus

Baun Foundation Trust and Anr …Respondents

Dr Abhinav Chandrachud, with Mr Amit Vyas & Mr Mushir Singh 
& Mr Rohan Mathur, i/b Vertices Partners, for the Applicant.

Ms Juhi Bhogale, i/b Om Gujar Law, for the Claimant.

CORAM: G.S. PATEL, J
DATED: 19th April 2018

PC:-

1. This  order  will  not  dispose  of  the  Chamber  Summons.  I

intend today to outline as  accurately as  possible  the issues that  I

believe arise and must be considered. There may, in the course of

further  hearings,  arise  additional  issues  as  well.  What  I  have
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enumerated below, on a brief  address by Dr Chandrachud are the

ones most obvious.

2. The Chamber Summons is an application by the Respondent

(“Baun”) to an arbitral claim, one that resulted in an award dated

3rd  August  2017  in  the  amount  of  Rs.  38,45,227.07  and  interest

against  Baun.  The  arbitral  claimant  (“Kotak”)  is  a  bank  and  is

therefore  covered  squarely  by  the  provisions  of  the  Recovery  of

Debts Due to Banks and Financial Institutions Act 1993 (“RDDBI

Act”), as also by the SARFAESI Act. Moving in execution, Kotak

attached Baun’s movables, fittings and fixtures in a residential flat at

Malabar Hill of which Baun is the licensee.

3. Seeking  to  raise  the  attachment,  the  point  raised  both  in

arguments and in prayer clause (b) of the Chamber Summons is one

of jurisdiction. To put it at its simplest, Dr Chandrachud says that

when an award goes unchallenged, or where the challenge fails —

and there is no doubt that in the present case Baun did not challenge

the  award — the result  is  an award that  is,  under  Section 36  of

Arbitration and Conciliation Act 1996 (“the Arbitration Act”), put

into  enforcement  as  a  decree  of  the  Court.  A  decree,  in  his

submission, is covered by the definition of a debt under the RDDBI

Act. Section 18 of the RDDBI Act confers exclusive jurisdiction on

the Debts Recovery Tribunal (“DRT”) where debts are sought to

be  recovered  by  banks  and  non-banking  financial  institution

(“NBFCs”). If, therefore, every decree is a debt, and it makes no

difference whether the decree arises from a judgment of a court or

from an award of a tribunal that is enforceable as a decree, then it is

only  the  DRT  that  has  exclusive  jurisdiction  to  put  that  arbitral
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award  into  execution.  In  other  words,  this  Court  on  its  Original

Side, or, for that matter, any court governed by the Code of  Civil

Procedure 1908 (“CPC”) and which has original jurisdiction and

functions  as  an executing Court  would lose  its  jurisdiction if  the

claimant in the arbitration is a body covered by the RDDBI Act. Dr

Chandrachud accepts that a bank or a NBFC may make a claim in

arbitration, but having succeeded and obtained an award, once that

award becomes enforceable, that enforcement can only be done by

an appropriate application under the RDDBI Act before the Debt

Recovery Tribunal. This Court simply does not have the jurisdiction

to enforce an arbitral  award obtained by an entity covered by the

RDDBI Act.

4. The effect or impact of accepting this argument is possibly far

greater  than  the  apparent  narrowness  of  the  proposition  might

suggest. There is the question of what is to be done with a host of

pending enforcement orders in execution, matters where a receiver

has  been  appointed  in  execution,  disclosures  have  been  ordered,

warrants issued,  attachments  levied and so on.  It  is  possible  that

executions  already  successfully  completed  may  be  unaffected

although,  if,  as  Dr  Chandrachud  suggests,  this  is  a  fundamental

jurisdictional issue, then it might be possible to argue that even an

order  recording  satisfaction  of  a  decree  is  inherently  without

jurisdiction. Where, therefore, satisfaction of a decree has not been

entered,  one  set  of  circumstances  or  results  will  obtain.  Pending

executions  is  another  area  of  concern.  Pending  matters  where

applications  are  yet  to  be  made  will  also  have  to  be  dealt  with

appropriately. 
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5. Dr Chandrachud relies on the Division Bench judgment of

this  Court  in Bank  of  India  v  Shree  Satya  Corporation  &  Ors  &

Bhagvatibai B Khetan & Ors.1 The Division Bench was concerned

with a reference that was made to it to resolve a conflict of  views

between different single Judges on the issue as to whether execution

proceedings  pending  before  the  High  Court  were  required  to  be

transferred to the Debt Recovery Tribunal under the RDDBI Act

1993.  I  must  note that  the question of  an arbitral  award was  not

directly  in  issue  before  the  Division  Bench,  but  in  Dr

Chandrachud’s formulation of it, this should make no difference. He

draws my attention to paragraph 19 of this Judgment which says :

19. In the circumstances, we are of the view that the
judgment  of  Justice  Kapadia,  J  in  Suit  No.  2784  of  1999
delivered  on  3rd  March  2000  correctly  lays  down  the
position in law that after the coming into force of the D.R.T.
Act, all proceedings, whether by was of suit, miscellaneous
proceedings or execution proceedings, whether by way of
suit, miscellaneous proceedings or execution proceedings,
stand transferred to the D.R.T. We are also of the view that
the  amendments  introduced  in  the  parent  Act  by  the
Amending  Ordinance  1  of  2000,  take  care  of  almost  all
objections  against  transfer  of  execution  proceedings.
Finally, section 31 A which is now introduced by amending
Ordinance  1  of  2000,  enables  a  decree  holder  where  a
claim has been adjudicated and a decree is made, to apply
under  sub-section  (1)  and seek  a  certificate  of  recovery.
Such a certificate is final and the recovery officer has to
recover  the  due  thereunder  in  accordance  with  the
provisions of sections 28 and 30 of the Act.

1 2000(4) MLJ 667

Page 4 of 9
19th April 2018

 

:::   Uploaded on   - 20/04/2018 :::   Downloaded on   - 25/04/2018 10:57:53   :::



926-CHSL494-18.DOC

6. On this basis, and on a conjoint reading of Section 31A(1) and

Section  18  of  the  RDDBI Act,  it  is  his  submission  that  even  an

arbitral award that is to be enforced as a decree under Section 36 of

the Arbitration Act can only lie within the jurisdiction of the Debt

Recovery  Tribunal  and  must  be  transferred  to  that  Court  for

execution. 

7. Section 36 of  the Arbitration and Conciliation Act,  caption

Enforcement reads thus:

36. Enforcement.—(1) Where the time for making an
application to set aside the arbitral award under section 34
has expired, then, subject to the provisions of sub-section
(2), such award shall be enforced in accordance with the
provisions of the Code of Civil Procedure, 1908 (5 of 1908),
in the same manner as if it were a decree of the Court.

(2) Where an application to set aside the arbitral award
has been filed in the Court under section 34, the filing of
such an application shall  not by itself  render that award
unenforceable, unless the Court grants an order of stay of
the operation of the said arbitral award in accordance with
the provisions of sub-section (3), on a separate application
made for that purpose.

(3) Upon filing of an application under sub-section (2)
for stay of the operation of the arbitral  award, the Court
may, subject to such conditions as it may deem fit, grant
stay  of  the  operation  of  such  award  for  reasons  to  be
recorded in writing:

Provided  that  the  Court  shall,  while
considering the application for grant of stay
in the case of an arbitral award for payment
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of money, have due regard to the provisions
for grant of stay of a money decree under the
provisions  of  the  Code  of  Civil  Procedure,
1908 (5 of 1908)]

8. The question of  whether the reference to the Code of  Civil

Procedure 1908 in Section 36(1) of the Arbitration Act and whether

the corresponding reference to Section 34 in Section 36(2) has any

impact or effect remains to be considered. If an arbitral award can be

set aside only by a Court under Section 34, and the challenge fails, is

it correct to say that the result of the failure of that challenge is one

that must travel to the Debt Recovery Tribunal for enforcement? Dr

Chandrachud  himself  says  that  he  would  need  to  examine  this

aspect of the matter in some greater detail.

9. There is also the question of which of these Acts will prevail

over the other given their sequence in time.

10. Finally, there is the question of  applicability of  the Division

Bench decision in Shree Satya Corporation. Is that decision restricted

to a  transfer  of  pending  cases  by  banks  and  other  such  financial

institutions  on  the  coming  into  force  of  the  RDDBI  Act,  i.e.,

whether suits by such entities already pending here should also go to

the DRT, or is it an authority for an absolute proposition that there

is  a  complete  divesting of  the  jurisdiction of  this  Court  at  every

level, irrespective of what any other statute might say? With rising

tribunalisation, this question of  what should be retained and what

should be transferred often arises. Is  Shree Satya Corporation to be

read only in that context, or is it to be extended to every case that
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involves an adjudicated ‘debt’ where the decree or award holder is

an entity covered by the RDDBI Act?

11. These questions, as I noted, are the ones that seem to me to

most immediately arise. There may well be other issues as well. For

the present I will give both sides sufficient time to look into these

matters. 

12. There are many Advocates who are concerned with this issue.

Some of them are present today. They have several hundred matters

in this Court for the enforcement of arbitral awards at the instance

of  one  or  more  entities  covered  by  the  RDDBI  Act.  These

Advocates say they want to address the Court on these questions. 

13. Also, and without meaning any disrespect to Dr Chandrachud

and only because I think it is appropriate to have an independent

perspective, I will request Mr Zal Andhyarujina, or if  he is unable

for any reason to accept the assignment, Mr Sharan Jagtiani to assist

the Court as amicus. I leave it to them to decide if both will appear

together. 

14. I  will  also  request  the  Prothonotary  and  Senior  Master  to

notify  these  as  questions  of  law to  be  taken up for  hearing  on a

convenient  date  after  the  summer  recess  with  sufficient  advance

notice. I do not believe that the facts in any particular matter will

make  any  difference  to  this.  Depending  on  the  outcome,  certain

directions may be necessary to deal with matters that are filed and
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pending especially in the event that Dr Chandrachud’s formulation

and submissions are accepted. 

15. For convenience, a tentative formulation of  the questions is

this:

(a) Whether  an  arbitral  award  in  the  hands of  an  entity

covered by the RDDBI Act must be sent to the Debt

Recovery Tribunal for enforcement and execution?

(b) Whether this Court has no jurisdiction to entertain any

execution  application  in  respect  of  an  arbitral  award

obtained by an entity covered by the RDDBI Act?

(c) The scope of  the Division Bench decision in  Bank of

India v Shree Satya Corporation & Ors & Bhagvatibai B

Khetan & Ors.2

(d) If the answer to questions (a) or (b) (or both) is in the

affirmative,  what  is  the  effect  on  past  orders  in

execution of  such awards,  and on  pending  execution

applications where orders have been passed?

16. In  the  present  matter,  the  existing  ad-interim  order  will

continue.

17. The Prothonotary and Senior Master will issue the necessary

notice  and  list  the  matter  on  an  appropriate  date  with  sufficient

advance notice. 

2  Supra.

Page 8 of 9
19th April 2018

 

:::   Uploaded on   - 20/04/2018 :::   Downloaded on   - 25/04/2018 10:57:53   :::



926-CHSL494-18.DOC

18. A  copy  of  this  order  should  also  be  sent  to  Mr  Zal

Andhyarujina and Mr Sharan Jagtiani.  

(G. S. PATEL, J) 
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